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THE WORKINGS OF THE PROHIBITION 
LAW IN GEORGIA. 





The remarkably eloquent and unusual 
charge of United States District Judge 
Speer to the grand jury, reported under 
the title, In re Charge to Grand Jury, 162 
Fed. 736, besides declaring the rule on 
two unusual points of law connected with 


the unlawful sale of intoxicating liquors, is’ 


also, as far as we are advised, the first un- 
qualified judicial declaration in favor of 
the absolute prohibition of the liquor traf- 
fic, and therefore deserves more than pass- 
ing notice. 

The first point decided was the propriety 
of the federal courts aiding a state in the 
enforcement of the prohibition law under 
the provisions of the internal revenue law. 
The position taken by Justice Speer was to 
the effect that while the cardinal purpose 
of the provisions of the internal revenue 
law imposing special taxes on retail liquor 
dealers is the raising of revenue for the 
United States, the federal courts may prop- 
erly, in the exercise of the powers vested 
in them, under 18 Stat. 310, c. 36, rigidly 
enforce the penalties provided for a viola- 
tion of such law, for the secondary purpose 
of aiding in the enforcement of the laws_of 
a state regulating or prohibiting the sale 
of liquors. The section referred to by 
the court has reference to the penalty to be 
imposed on any person “who shall carry 
on the business of a retail liquor dealer 
without having paid the special tax requir- 
ed by law.” It would seem that Justice 
Speer, in this instance, somewhat strains 
the purpose of the internal revenue law, 
which is the collection of revenue, in using 
it to enforce the prohibition law of Georgia. 

The basis of Justice Speer’s charge to the 
federal grand jury was a report of the mar- 
shal that several clubs, called “locker 
clubs,’ existed in the city of Savannah, 

* selling liquor to members, either directly 





over a bar or by depositing bottles of 
liquor in “lockers” for the use of individ- 
ual members Justice Speer deals a se- 
vere blow to this subterfuge for evading the 
prohibition law of Georgia by holding the 
members and proprietors of such clubs as 
individual liquor dealers, each and all of 
them liable to be fined therefor under the 
federal statute. The court said: “Under 
the statute law of Georgia, which makes it 
unlawful for any person to sell or barter 
either directly or indirectly, or to keep or 
furnish at any public place, or to keep on 
hand at any place of busingss, intoxicating 
liquors, a municipal corporation cannot 
lawfully license or charter a so-called ‘lock- 
er club’ which, in fact, sells or furnishes 
liquors to its members, and such __ illegal 
charter is no protection to its members, 
each one of whom, who by his’ money, 
name, or ‘patronage contributes to its sup- 
port and maintenance, is a_ retail liquor 
dealer within the internal revenue law of 
the United States, subject to special tax as 
such and‘ to the penalty imposed for car- 
fying on the business without payment of 
such tax where a single tax stamp only is 
taken out in the name of the club.” 
The admitted purpose of Justice Speer in 
thus extending the operation of the fed- 
eral law taxing the business of selling in- 
toxicating liquors was the enforcement of 
the prohibition law of Georgia, a law 
which Justice Speer believes to be so far 
reaching in the wonderful benefits it be- 
stows upon society and good government 
as to justify the application of the law even 
to the extent indicated, where the ultimate 
object is “the general welfare of the peo- 
ple” and “the- elevation of their moral 
status.” He then delivered his declara- 
tion in favor of the absolute prohibition of 
the liquor traffic, which is as unusual as it 
is eloquent. Justice Speer said: 
“Already, the most astounding benefits 
have been experienced by the people at 
large from the prohibition law. Why, 
even the dumb brutes, who have been sub- 
jected to the service of man, would, if they 
could, thank God for prohibition. The 
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hard driving and neglect of the drunken ne- 
gro, and the drunken white man as well, 
have been succeeded by kindliness and at- 
tention. The state of Georgia, in twelve 
months will gain incalculable advantage in 
the improvement of stock alone, because 
drunkards no longer handle and drive them. 
A prominent mill man in Macon, one of 
our best citizens, assured me that, while 
heretofore he could not get his men to work 
before Tuesday or Wednesday after the 
Saturday night debauch, now that whisky 
is gone, bright and early ‘Monday morning 
they are at the engine, the spindle, and the 
loom, Labor, which was almost impossi- 
ble to obtain through the rural districts, 
is now plentiful, and the work has just be- 
gun. Little more than a year ago I heard 
experienced contractors complain that 
many of their laborers would work only a 
day or two in a week to obtain enough 


money for support, and the small amount’ 


of food consumed, and then quit work until 
the money was gone. The police courts 
of such great cities as Macon, Augusta anil 
Atlanta, when contrasted with their for- 
mer methods, have practically gone out of 
business. The offenses formerly engag- 
ing their attention are now not committed. 
This will be found true in the superior 
courts and the county courts throughout 
the state of Georgia. Where a week or 
two weeks of the people’s time and money 
were expended upon the criminal docket, it 
will not bear out my experience if they do 
not finish in a day, or two days. I well 
remember when I was a young solicitor 
general that in one county in my circuit 
the sale of liquor was forbidden. Early 
Monday morning the tall, stalwart, clear- 
eyed people, cleanly, manly, quiet, temper- 
ate, and discreet would gather in the coun- 
ty seat. By the second-day we _ were 
through with the criminal docket. In an 


adjoining county, with the same lands, the 
same climate, and the same people, often 
of the same families, the sale of. liquor 
was present, The faithful judge was prompt 
to call the criminal docket at the first mo- 
ment, but it was usually true, that, with 


smell like balsam.’ 





all the energy and dispatch of its officers, 
at least two weeks were required for its 
disposition. The looks of the people were 
different. In one county there was the 
temperate life, where hope elevates and joy 
brightens. In the other the countenances 
of the poeple were sodden. There was 
the bleared and bilious eve, the lurid vis- 
age, the unshorn jaws, and not unfrequent- 
ly the unbathed person, which dispelled in 
the court an odor that in the language of 
John Wesley on one occasion ‘did not 
In a short time after 
the abolition of the liquor traffic, in the no- 
ble city of Athens, I have seen the drunk- 
ard reformed and reconsecrated to the du- 
ties of manhood, his dingy house repainted, 
his fences rebuilded, his once pathetic, bare- 
foot, dirty little children clean, well-cloth- 
ed, well-shod, and well-fed, with bright 
eyes hastening to school, and the wife, 
whose once worn and wasted features, in 
the happiness and pride of his resurrection, 
had regained the loveliness and charm of 
youth, 

“I have not discussed the moral phases 
of this great question, but merely those 
which seem to be legal and political. If 
the laws which the people of our state have 
enacted are enforced, the chief happiness 
to inure to thosé we love is the conscious- 
ness that henceforth, if we expel the demon 
of the still,from our borders, confidence and 
peace will reassume their place in happy 
homes among those dear objects of our love, 
dearer to us ‘than are the ruddy drops that 
visit our hearts.’ Once there was within 
my Own memory no such thing in all the 
borders of this Southland as that unspeaka- 
ble crime, the bare mention of which will 
stir a fever in the blood of age, and make 
the infant’s sinews strong as steel. It will 
disappear from our civilization when the 
brain of the docile African, even of the low- 
est order, is no longer infuriated and ren- 
dered careless or desperate of consequences 
by the drink he absorbs. In his furtive 
wanderings on the lonely roads, or in his 
solitary lair in the forest, the poisonous 
cardiac stimulant drives the blood of the” 
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savage in swift pulsations to his compressed 
or maddened brain, and then—no matter 
how desperate the chance or certain of de- 
tection—the crime is committed. This it 
is which has ranked the people of Georgia, 
save perhaps in one or two great cosmo- 
politan cities, in the serried ranks of those 
who have determined that the sale and fur- 
nishing of liquor shall stop within our 
borders. The politicians did not do it. They 
framed a platform for local option. The 
representatives of the people stamped the 
planks of this platform into nothingness. 
It is a revolution, and it will not stop with 
Georgia, nor do [ believe it will stop with 
the South. Even now the senior senator 
of this state has invoked the powerful aid 
of Congress to fulfill the purpose of this 
people. Lives will become irradiant by its 
presence. Gentle woman  reassumes hér 
rightful station as regnant queen. ‘Tre 
prayers of good men in great cities, amid 
the dim religious light of great churches, 
are heard that it may prosper. And in 
country churches, in the shades of gigantic 
oaks, or amid the sighing pines, the prayers 
and the song worship of the simple, earnest 
servants of the old-time religion, as they 
roll away amid the aisles of the forest, are 
a thank-offering of a long suffering and a 
sorely troubled people that strong drink has 
been forever banished from our state.” 

It is strange when one comes to consider 
it, how liberal is the attitude of nearly every 
court, federal and state, toward prohibition 
laws, and how equally hostile is the attitude 
of public prosecutors, as a general rule, to 
their enforcement. The Supreme Court 
of the United States in Ex parte Christensen 
has declared the saloon an outlaw, and out- 
side the pale of constitutional protection, 
so far as the right to do business is con- 
cerned, and yet the sentiment in certain 
cities and localities is so strong in its favor, 
as to virtually nullify the enforcement of all 
laws attempting to repress, or even to regu- 
late, this peculiar traffic. It is not so with 
any other law,—will it ever be thus with our 
laws regulating the sale of intoxicating li- 


quors? WG 


NOTES OF IMPORTANT DECISIONS. 


TELEGRAPHS AND TELEPHONES—RE- 
COVERY OF DAMAGES FOR MENTAL SUF- 
FERING DEPENDENT UPON THE RELA- 
TIONSHIP BETWEEN THE PARTIES.—We 
called attention recently to the marked ten- 
dency in the authorities, which have adopted 
the rule permitting recovery for mental suf- 
fering occasioned by the non-delivery of a 
telegram, to restrict the operation of the rule 
to cases where the relationship between :the 
parties is that of husband and wife, parent and 
child, brother and sister, grandparent and 
grandchild. This is now the rule firmly estab- 
lished by the court of appeals of Kentucky in 
the recent case of Lee v. Western Union Tele- 
graph Co., 113 S. W. 55, where the court 
said: “It may be considered as the settled 
doctrine in this state that in cases of this char- 
acter, where damages are sought for the failure 
to send or deliver a telegram announcing the 
sickness or death of a relative, a recovery 
cannot be had unless the relationship between 
the parties is that of parent and child, husband 
and wife, sister and brother, or grandparent 
and grandchild. This rule may be considered, 
and indeed it is, arbitrary; but the peculiar 
and speculative nature of the doctrine upon 
which the right of recovery rests in cases of 
this character makes it necessary that there 
should be limitations placed upon it. It must 
be conceded that the restrictions we have 
placed on the right of recovery are not satis- 
factory. Often persons farther removed in 
kinship and relationship than those we have 
enumerated would suffer greater mental an- 
guish at being prevented from attending the 
bedside of a sick or burial of a deceased friend 
or relative than would a sister or brother. But, 
as the line must be drawn somewhere, it seems 
appropriate to put it at the point where the 
parties are united by close blood relation or 
marriage ties. 


We cannot altogether agree with the state- 
ment of the court that the rule which it an- 
nounces is wholly arbitrary. As we attempted 
to show in our exhaustive annotation in 67 
Cent. L. J. 286, this rule is based on the pre- 
sumption that mental anguish arises in all such 
cases where “blood relationship exists under 
and by virtue of a law of nature, so universal 
that a telegraph company must be presumed 
to be cognizant thereof when it made-the con- 
tract to send the telegram. Such damages 
oo may be said to arise naturally and 

o have been in the contemplation of the par- 
ties to the contract, 
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THE TRUST RELATION BETWEEN 
CORPORATE OFFICERS AND 
STOCKHOLDERS BUYING OF, OR 
SELLING THEIR STOCK TO 
THEM. ’ 





_ A president and director of a corporation 
in a cify of this state for nearly two years 
last past, in season and out of season, had 
represented that the company was not in a 
prosperous condition. All the stock was 
paid up and the stockholders had voluntar- 
ily contributed a certain percentage of the 
par value of their stock in order to create 
a “working surplus.” Several months ago 
this officer sent a circular letter to the 
stockholders wherein he stated that the 
prospects of the company were not en- 
couraging, that the surplus had been de- 
creased by losses, and that it would prob- 
ably be still further decreased. A few 
weeks after this first circular letter was is- 
sued he sent another of a similar character, 
showing a further decrease of the surplus 
and said that another fifty per cent con- 
tribution was necessary if the business was 
to be continued. At the same time he ex- 
pressed a willingness to purchase the stock, 
naming a low figure, and taking the risk of 
loss or gain. Nearly all the stockholders 
sold out to him at the figure he named. Dur- 
ing the time he was making these represen- 
tations, he had secretly entered into a con- 
tract with a rival company to deliver the 
stock of his company to it at an advance 
of over twenty-five per cent on the price he 
was paying. When he had gathered in all 
the stock he could secure, (which was near- 
ly the entire stock of his company) he sold 
out to this rival company. Suddenly it was 
revealed to the selling stockholders how 
they had been “duped.” Many of them 
were men of good business qualifications. 
Similar transactions are common in the 


business world; and are often regarded as 
examples of “brilliant financiering.” As, 


for instance, the case of a noted railroad 
president, having absolute control over the 
directors of his company, who had divi- 
dends that should have been paid held back, 
thereby greatly depressing the market value 





of the stock of the company, while at the 
same time his secret agents were buying up 
this stock at the low market figure. 

Other instances are numerous where di- 
rectors with the inside information they 
have gained by reason of their official con- 
nection with their companies know that this 
stock is of greater value than the figure at 
which it is quoted in the market or at which 
sales of it are made; and by reason of this 
information without any representations 
whatever, purchase the holding of their 
stockholders, who are ignorant of the true 
value of such holdings, at the quoted mar- 
ket value. 

Will the courts in such instances, of 
which these are only representatives, af- 
ford relief to the complaining stockholders ? 
And if they do not, ought they not as 
“courts of conscience” do so? 

It will be at once perceived that the first 
two instances are instances of active frauds, 
—at least active moral frauds; while the 
third instance is an instance of a ‘passive 
fraud,—at least a passive moral fraud. In 
the two instances given demands of the 
cheated stockholder appeal to the court 
much more strongly than in the latter in- 
stance; for an active fraud always arouses 
a court of equity much more quickly than 
a passive one. 

The granting of relief, however, in the 
third example usually turns upon the ques- 
tion whether or not the director, or other 
representative official, bears such a confi- 
dential relation to the stockholder as an in- 
dividual as requires him before purchasing 
his stock, to put him in possession of all 
the facts he knows beating on the value of 
the stock he desires to purchase; or, as 
some of the cases express it, is such officer 
a “trustee of the stockholder?” 

Whether or not a director, or a president, 
or a secretary if you please, is a “trustee 
for the stockholders,” in the latters’ indi- 
vidual capacities as stockholders is a ques- 
tion upon which the courts hold diametric- 
ally opposite conclusions; and_ naturally 
reach diametrically opposite results. 


Let us take up the line of cases holding 
that a director is not a trustee for a stock- 
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holder in such a sense as requires him to 
reveal to the stockholder selling his stock 
to him, all the information he possesses 
concerning matters from which its value 
may be determined. Probably the earliest 
case on this point (1868), arose in New 
York, in which it was held that the director 
was not required to reveal to the stock- 
holder information he had acquired by rea- 
son of his connection as an officer with the 
corporation. In passing upon this question 
this language was used: 

“Its trustees or directors are its agents 
for managing its affairs. They are such 
agents, viewing the corporation either in 
the abstract, as an immaterial thing, of leg- 
islative creation, with a name, and certain 
powers and rights given by law, or as com- 
posed of its corporators, or shareholders, 
having the right to share pro rata in the 
dividends. There is, therefore, a .certain 
trust relation between the shareholders and 
the directors of the company, but the trust 
put in the directors usually extends, and I 
must assume that in this case it extended 
only to the management of the general af- 
fairs of the corporation, with a view to div- 
idends of profits, and, therefore, that the 
trust relation between the plaintiff and the 
defendant, Danforth, extended no further. 
The title to the property of a corporation 
is in neither the directors nor stockholders. 
It is in the corporation as an abstract, im- 
material thing of legal creation. The direc- 
tors are not trustees for the sale of the 
stock of the corporation. They have no 
power as directors, to sell stock; they have 
no power to sell any stock but their own. 
The defendant, Danforth, was not a trus- 
tee for the sale of the plaintiff's stock. The 
plaintiff’s stock was not the subject of trust 
between them, nor had the trust relations 
between them any connections with the 
plaintiff's stock, except so far as the good 
or bad management of the general affairs 
of a corporation by the directors, indirect- 
ly affects the value of the stock.”? 

In Indiana a similar case was decided as 
early as 1873, which is often cited, and the 


(1) Carpenter v. Danforth, 52 Barb. 581; 19 
Abb. Prac. 225. 





‘soundness of which has frequently been 


questioned. In that case? no fraudulent 
representations were made by the director; 
he simply remained passive and did not 
furnish the selling stockholder information 
he had gained as a stockholder. The court 
examined in detail many cases* cited by 
counsel and found only one in point—the 
one from which a quotation has already 
been made and none to conflict with it. It 
cannot be said that the case was hastily 
considered ; and it cannot also be said that 
the reasoning of the court upon the exact 
point at issue was either profound or con- 
vincing.* “Stock in a corporation,” says 
the court, “held by an individual is his own 
private property, which he may sell or dis- 
pose of as he sees proper, and over which 
neither the corporation nor its officers have 
any control. It is the subject of daily’ 
commerce and is bought and sold in market 
like any other marketable commodity. The 
directors have no control over it whatever 
or duty to discharge in reference to its sale 
and transfer, unless it be to see that proper 
books and particulars are furnished for that 
purpose. As the property of the individual 
holder, he holds it free from the dominion 
and control of the directors, as he does his 
lands or other property. * * * * * Such 
being the nature of the interest of the stock- 
holder in his stock, and the directors hav- 
ing no control, power, or dominion over it 


(2) Board v. Reynolds, 44 Ind. 509, 15 Am. 
Rep. 245. 


(3) Spering’s Appeal, 71 Pa. St. 11; Smith v. 
Hurd, 12 Met. 271; Allen v. Curtis, 26 Conn. 456; 
Van Allen v. The Assessor’s 3 Wal. 573: Queen 
v. Amend, 9 A. & E. N. S. 806; Carpenter v. Dan- 
forth, 52 Barb. 581; Robinson v. Smith, 3 Paige 
222; Verplank v. Mercantile Ins. Co., 1 Edw. 
Ch. 84; Scott v. Depeyster, 1 Edw. Ch. 513; Cum- 
berland Coal, etc. Co. v. Sherman, 30 Barb. 553; 
Bliss v. Matterson, 45 N. Y. 22; Bedford R. R. 
Co. v. Bowser, 48 Pa. St. 29; Bayless v. Orne, 
Freeman (Miss.), 161; Hodges v. New England 
Screw Co., 1 R. I. 312; European etc., Ry. Co. 
v. Poor, 59 Me. 277; Dodge v. Woolsey, 18 How. 
331; Koehler v. Black. etc. Co., 2 Black, 715; 
York, etc. Ry. Co. v. Hudson, 19 Eng. L. & Eq. 
361; Great Luxembough Ry. Co. v. Megrew, 25 
Bear. 586; Ex Parte Bennett, 18 Beav. 339, and 
Walsham v. Stainton, 1 De G. J. & S., Ch. 678. 


(4) Seymour D. Thompson says of this decis- 
ion that it “nroceeds upon a conception which, 
if extended, would sanction nearly all of the 
fraud and injustice which the managers of cor- 
porations have committed against stockholders.”’. 
3 Thomp. Corp. sec. 4034. 
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or duty to discharge in reference to it, be- 
yond the duty devolving upon them to pru- 
dently manage the affairs and property of 
the corporation itself, it seems to us to be 
clear, that, in the purchase of stock by a di- 
rector from the holder, the relation of trus- 
tee and cestui que trust does not exist be- 
tween them.” 


I cite a case to the same effect. Direct- 

ors of a corporation, in which the plaintiff 
was a stockholder, in pursuance of a desire 
of the corporation to dispose of its business, 
made a contract with each stockholder 
whereby they purchased an option to buy 
the stock at double its par value. About the 
same time these directors gave a new con- 
cern an option to purchase all the stock at 
the same rate, and an additional sum to 
‘meet outstanding liabilities. The plaintiff 
delivered his stock to the directors, receiv- 
ing pay therefor, and the new concern 
agreed to purchase under its option. After- 
wards, ten days before the stock was actual- 
ly transferred to the new owner, the direct- 
ors agreed with it, in consideration of con- 
siderable amounts of its bonded stocks, to 
accept positions in it as directors. It was 
held that no such a fiduciary relationship 
existed between the directors and plaintiff 
as entitled him to recover damages.® 


The text book writers have fallen into 
the same line without a critical examination 
of the question.® And of course the same 
only would apply where the purchaser and 
seller of the stock were both directors.’ 


(5) Walsh v: Goulder. 130 Mich. 531, 90 N. 
W. 406; 9 Detroit, Leg. News, 145. The following 
cases were in noint: Deadrick v. Wilson, 8 Baxt, 
(Tenn.), 108; Cromwell v. Jackson, 53 N. J. L. 656 
23 Atl. 426; O'Neil v. Ternes, 32 Wash. 528, 73 
Pac. 692; Hooker v. Midland Steel Co., 215 Il. 
444, 74 N. E. 445, affirming 117 Ill. App. 441; 
Stark v. Soule, 45 Hun. 588, 9 N. Y. St. Rep. 555. 


(6) 2 Taylor on Corp. Sec. 698; 1 Cook on 
Corp., Sec. 320; Helliwell on Stock and Stock- 
holders, Sec. 184; 1 Purdy’s Beach on Corp., Sec. 
356 (d’ (of the nine cases cited on the propo- 
sition in this work only three are in point). 21 
Am. & Eng. Ency. 988, 10 Cyc. 796. Mr. Thomp- 
son cites only a few of the cases, but apparently 
regards them as not very sound. 3 Thompson 
on Corv., Sec. 4034. The two Encyclopedias cite 
but few cases. See 2 Pomeroy, Eq. (ist ed.), 
Sec. 1090. 

(7) Perry v. Pearson, 135 Iil. 
636. 


218, 25 N. E. 





These cases hold that directors of a corpor- 
ation are trustees of the stockholders en 
masse, but not as individuals; that a confi- 
dential relation exists between them and the 
stockholders collectively but not singly.® 
The doctrine of these cases has not al- 
ways met with favor. Under it designing 
corporation officers have been able to prac- 
tically “fleece” the very persons who had 
entrusted their interests to them Thus in 
Kansas it has been held that a director or 
managing officer of a corporation having 
knowledge of the condition of the affairs 
of such corporation, because of the trust 
relation and his superior opportunities af- 
forded for acquiring information, before he 
can rightfully purchase the stock of one 
not actively engaged in the management of 
its affairs, must inform such stockholder of 
the true condition of the affairs of the cor- 
poration.® The Supreme Court of Georgia 
has considered this question recently in an 
able opinion, and which places it upon a 
higher plane of morality than the one of 
low commercialism followed in the earlier 
cases. Referring to the doctrine of these 
earlier cases, that court said: ‘While not 
decided, it is in one case suggested that a 
stockholder, in dealing with a _ director 
should recognize his superior opportunities 
for knowledge, and be warned thereby to 
exercise special caution. But the fiduciary 
relation fully warrants the opposite course. 
Here, at least, the beneficiary may be off 
guard and may rely emphatically not only 
on what is said, but also on the supposition 
that nothing important will be left unsaid, 
by the officer. Having previously trusted 
the director in its management of the com- 
pany, he is not required when selling his 
shares, suddénly to exhibit entire want of 


(8) Where the secretary of a corporation 
gave a stockholder all the information he had 
concerning the corporation’s property, and then 
purchased stock of such holder, it was held that 
no such confidential relation existed between him 
and the holder as entitled the latter te rescind. 
Krumdhaar v. Griffiths, 151 Pa. St. 223, 25 Atl. 
64; 3 Wkly. Notes Cases, 244. For cases indirect- 
ly bearing on the question, see Johnson v. Laflin, 
5 Dill. 65; 13 Fed. Cas. 758, 765; 103 U. S. 800; 
Gilbert’s Case, L. R. 5, Ch. App. 559; Alexander 
v. Rollin, 14 Mo. App. 109, 84 Mo. 657. 


(9) Stewart v. Harris, 69 Kans. 498, 77 Pac. 
Rep. 277. 
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confidence. And directors generally recog- 
nize the obligations imposed and act accord- 
ingly.”2° Still further elucidating the ques- 
tion, that court says: “It is a matter of 
common knowledge that the market value 
of shares rises and falls, not only because 
of an increase or decrease in tangible prop- 
erty, but by reason of real or contemplated 
action on the part of managing officers, up- 
on declaring or passing dividends, upon the 
making of fortunate or unfortunate con- 
tracts, the loss or gain of property in dis- 
pute and on profitable or disadvantageous 
sales or leases; and to say that a director, 
who has been placed where he himself may 
raise or depress the value of the stock, or in 
a position where he first knows of facts 
which may produce that result, may take ad- 
vantage thereof and buy from or sell to one 
whom he is directly representing, with- 
out making a full disclosure, and putting the 
stockholder on an equality of knowledge as 
td those facts, would offer a premium for 
faithless silence, and give a reward for the 
suppression of truth. It would sanction con- 
cealment by one who is bound to speak and 
permit him to take advantage of his own 
wrong,—a thing abhorrent to a court of con- 
science. It is conceded that the position 
which the director occupies prevents him 
from making personal gains at the expense 
of the company, or of the whole body of 
stockholders. But the rule that he is not 
trustee for the individual shareholder in- 
evitably leads to the conclusion that, while 
a director is bound to serve stockholders en 
masse, he may antagonize them one by one; 
that he is an officer of the company, but 
may be the foe of each private in the ranks. 
When it is admitted, as it must be, both 
from the very nature of his duty and from 
the rulings of nearly all the cases, that he 
is trustee for the shareholder, how is it 
possible, in principle, to draw. the line, and 
say that, while trustee for some purposes, 
he is not for others immediately connected 
therewith?" It would-seem that the doc- 


(10) Oliver v. Oliver, 118 Ga. 362, 45 S. E. 
233; 66 L. R. A. 261. 

(11) Oliver v. Oliver, 118 Ga. 362, 45 S. E. 
232; 66 L. R. A. 261. 





trine of this case has met with favor in 
Iowa.** 

These are cases of passive fraud. How is 
it in cases of active fraud, such as are re- 
presented by the two first illustrations giv- 
en? Here there is no dispute in the cases 
upon the general proposition. They almost 
invariably hold the sale void at the option 
of the vendor. Thus where the president of 
a company professed a desire to aid a stock- 
holder in selling his stock, and advised and 
effected a sale of it at a certain price, caus- 
ing the transfer to be made to a third per- 
son whom the stockholder supposed to be 
the purchaser, but who really took it for the 
president, and afterwards transferred it to 
him, it was held that he was liable to the 
stockholder for the difference between the 
actual values of the stock and the price for 
which it was sold.** And where a director 
misrepresented the condition of his com- 
pany for the purpose of inducing a stock- 
holder to sell him his stock, he was held 
liable to the vencor for the difference be- 
tween the selling and actual price.* But 
a mistake made in good faith concerning 
property owned by the company will not 
render the director liable.*® 

A stockholder owned 200 shares of the 
par value of one hundred dollars, on which 
he had paid only fifty cents a share. The de- 
fendant and the other directors, holding a 
majority of the shares of stock, elected the 
defendant, and others acting and agreeing 
with him, directors, and made. assessment 
upon the subscription for stock and threat- 
ened to make others rapidly, for the pur- 
poses of the corporation, when, in fact, 
they were not necessary for those pur- 
poses, and which they did not intend to en- 
force if they could purchase the fest of the 
stock. The plaintiff, believing the assess- 
ments would be made and enforced, and 
fearing that the money would be misap- 
plied, sold his stock for $2.50 per share to 
the defendant. The assessments were not 
made and collected, and the stock turned 


(12) Hinckley v. Sac. Oil & Pipe Line Co., 


132 La. 396, 107 N. W. 629. 

Fisher v. Budlong, 10 R. I. 525. 

Hume vy. Steele (Tex:), 59 S. W. 812. 
Boddy v. Henry, 113 Ia. 462, 85 N. W. 771. 


(13) 
(14) 
(15) 
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out to be of great value. It was not alleged 
that-the defendant had concealed or mis- 
represented any material fact relative to the 
corporate property or franchises. What 
was represented and withheld related to the 
policy of the management. It was held that 
the sale was not void.”® But it is a fraud for 
the directors to vote excessive salaries to 
the officers of the company—or for a ma- 
jority of the stockholders to do so—in 
order to depress the value of the stock and 
force other stockholders to sell to them. 
Usually such officers: will be compelled to 
disgorge so much of their salaries received 
as is in excess of the actual value of their 
services, and in some instances the entire 
amount.’7 Or they may be enjoined from 
receiving their salaries:** Where a partner 
wilfully misrepresented the value of shares 
of stock in order to induce his co-partner 
to sell out to him his interest therein, his 
estate was held liable to account for the 
difference between the purchase price and 
the actual value of the stock at the time of 
the sale.?® 

Where a stockholder pledged his stock 
as collateral security, and the directors of 
the company entered into a conspiracy to 
depreciate the price of the company’s stock, 
by using their powers as directors for the 
purpose of buying in the pledged stock for 
less than its value, it was held that this was 
a wrong, not only against the corporation, 
but against the pledgor for which there was 
a direct liability to him.*® Where stock was 
worth only $70 a share and a president en- 
dorsed a false statement of the company’s 
affairs and then sold his stock for $120 per 
share, it was held that the vendee was en- 


(16) Grant v. Attrill, 11 Fed. Rep. 469. The 
following case holds ths same rute as those 
above cited;. Haarstick v. Fox, 9 Utah, 110, 33 
Pac. 251. 


(17) Eaton v. Robinson, 19 R. I. 146, 31 Atl. 
1058; 29 L. R. A. 100. 


(18) Ziegler v. Hoogland, 52 Hun. 385, 5 N. 
Y. Supp. 305. 
(19) Walsham v. Stainton, 1 De G.-J. & S&S. 


678; 9 Jur. N. S. 1261; 33 L. J. Ch. 68; 9 L. T. 
Rep. N. S. 357; 3 New Rep. 56; 12 Wkly. Rep. 
63; 66 Eng. Ch. 527. 


(20) Ritchie v. McMullen, 79 Fed. 522; 25 C. 
co & 








titled to have the sale rescinded.™* 


In New York was decided a case which 
went beyond those we are now discussing. A 
stockholder inquired of the officers of his 
company concerning its financial condition. 
They knew he desired the information so he 
could determine which of two offers for his 
stock to accept.. They made to him false 
representations. Acting thereon, he accept- 
ed the offer in which part of the purchase 
price was conditioned on the payment of 
dividends by the corporation. It was held 
that in case no dividends were paid these 
officers were liable to the stockholder for 
the difference between the sum obtained if 
he had acepted the offer, with the proviso 
he would have done so if he had known the 
corporation’s condition. In ‘passing on the 
case, the court said: ‘He had two courses 
open in selling his stock, and the defend- 
ants knew it, and he was induced to take 
the one from which he had suffered loss be- , 
cause of the fraudulent representations of 
defendants. It is not alone a failure to sell, 
but there is also an actual sale, produced 
by the fraud of the defendants. The dam- 
age arises from the sale at one price, coupled 
with the fact that the plaintiff would have 
sold at the other price but for the fraudu- 
lent representations of the defendants. The 
fact that their chief purpose was to induce, 
by means of these false representations, a 
belief on the part of the plaintiff that the 
company was prosperous, and that their re- 
presentations were not specially and solely 
made to induce the plaintiff to sell his stock 
at one figure rather than another, is, in 
the light of all the facts not material. The 
defendants knew the reason for and the pur- 
pose of the plaintiff's inquiries, and they 
knew that the direct, proximate, and nat- 
ural result of their fraudulent representa- 
tions would in that particular case be the 
sale of the plaintiff's stock by him at the 
conditional sale at ‘par, rather than the ab- 
solute cash one. ,They must, therefore be 
held to have intended what was the natural 
and direct result of their misrepresentations, 


(21) 92 Ky. 176; 17 N. 


W. 356. 


Prewitt v. Trimble, 











Vol. 67 


457 





CENTRAL LAW JOURNAL. 





although such misrepresentations were not 
specially induced by a design to bring about 
such sale, They cannot, in such case, shel- 
ter themselves under the statement that they 
did not make the representations—i. e., com- 
mit the fraud—with the motive or for the 
purpose of inducing the plaintiff to sell his 
stock. They intended to deceive the plain- 
tiff, and they were induced thereto by other 
causes ; yet the natural, proximate, and other 
direct result of such deception they knew or 
had reasonable ground for believing would 
be this sale, although its accomplishment 
was not the particular purpose of their 
fraud. In such case their liability would 
seem to be plain.’’? 


It is only a question of time until the 
courts will be compelled to hold that a di- 
rector, or the officer having access to the 
books and a knowledge of its internal con- 
dition, when he buys stock of a stockholder 
of the corporation, (or even sells his own 
stock to him) will be held to the duty to 
reveal to him the financial condition of the 
company, the same as if he were the special 
agent of the stockholder or a trustee for 
him. The adoption of this rule is essential 
to check and stop the many frauds that are 
daily perpetrated by corporate officers upon 
the stockholders of their companies. Equity 
and good conscience require it. 


W. W. THORNTON. 


Indianapolis, Ind. 


(22) Rothmiller v. Stein, 143 N. Y. 581; 38 
N. E. 718; 26 L. R. A. 137; affirming 29 N. Y. 
Supp. 707; 8 Misc. Rep. 137. 

The court distinguishes the _ princirle 
nounced in the case of Bradley v. Fuller, 118 
Mass. 239, saying: “What a person would have 
done, but did not do because (as he alleges), 
of the fraud of another, may not always be a 
matter of such vague conjecture as to render 
the question incapable of that degree of proof 
upon which courts of justice may properly act. 
Cases may readily sucvest themselves where 
such possible action would be too problematical 
and vague to base any verdict upon it. In the 
case under consideration, we think the com- 
plaint states facts from which a jury ought to 
be permitted to decide the issue whether or 


an- 


not, but for the fraud, the plaintiff would have 


sold at the cash price.” 





DAMAGES—EARNING CAPACITY AND AN- 
TICIPATORY PROFITS. 





STANDARD SUPPLY CO. v. CARTER. 





Supreme Court of South Carolina, Aug. 13, 1908. 





One who buys an engine to furnish power 
for a cotton ginnery and explains to the seller 
the necessity of prompt delivery is, on the fail- 
ure of the seller to deliver within the time fixed 
resulting in the ginnery remaining idle for more 
than 40 days of the best part of the season, en- 
titled to recqyer the value of the use of the 
plant for such period. 


WOODS, J.: The complaint alleges an in- 
debtedness of the defendant to the plaintiff 
of $317.20, the price of a lot of roofing and a 12 
by 14 Clarke engine. The answer, as a coun- 
terclaim, sets up damages to the amount of 
$1,995 for breach of contract of sale. The ap- 
peal is from an order of the circuit judge over- 
ruling a demurrer to the answer. 

Shortly stated, the substantial allegations of 
the answer on which the counterclaim rests 
are: The defendants, merchants going a large 
credit business at Blliotts, S. C., installed a 
cotton ginnery, so that they might not only 
make a direct profit from ginning cotton, but 
also facilitate their collections by having the 
first opportunity to purchase the cotton and 
cotton seed of their debtors. On April 12, 1906, 
the plaintiffs for value contracted to deliver to 
defendants one 12 by 14 Clarke engine on or 
before August 1, 1906, intended to furnish the 
power for defendant’s ginnery for the season of 
1906. The ginning season begins about the 
middle of August. Though fully informed of 
the injury that would result to defendant’s 
business from a delay in the delivery of the en- 
gine, yet plaintiff did not deliver it until about 
September 26, 1906. The specifications of dam- 
age are thus set out in the answer: “The 
defendants were unable to operate their said 
ginnery for more than 40 days of the best part 
of the cotton gmning season of 1906, during 
which time a very large per cent. of the cotton 
crop was ginned; that the money invested in 
their said cotton ginning plant was idle and 
unproductive during said time; that by reason 
of their inability to operate their said cotton 
ginnery they were caused to lose all of the 
large patronage, and the profits of the same 
which was previously theirs, which was as 
sured them, and which they would have gotten, 
during said time, part of which profits they 
bave never recovered; that a considerable part 
of said patronage was persons who owed ac 
counts to defendants, and they were deprived 
of the first opportunity, and in many cases of 
any opportunity, to buy the cotton of such 
debtors, which caused considerable injury to 
their collections; that by being thus throwam 
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out of the first contract with a quantity of cot- 
ton and cotton seed which would have come to 
their ginnery, as the same was prepared for 
market, they lost the purchase of the same 
and profits thereof; and that the good will of 
defendants’ cotton ginning business was great- 
ly damaged and injured by reason of said de- 
lay—all to the hurt, damage, and injury of the 
defendants in the sum of $1,995.” 

The circuit judge was undoubtedly right in 
holding the allegations of the counterclaim 
stated a cause of action for the rental value 
of the ginnery plant, for the period that the 
plaintiffs’ delay in the delivery of the engine 
kept it idle. It is true, as plaintiff contends, 
defendants cannot recover remote, contingent 
or speculative damages based on profits 
they hoped to make. Tappan & Noble v. Har- 
wood, 2 Speers, 536; Sitton v. MacDonald, 25 
S. C. 68, 60 Am. Rep. 484; Mood v. Tel. Co.,.40 
Ss. C. 624, 19 8. EB. 67: Colvin v. Of] 
Mill, 66 S.C. 61, 44 S. E. 380; Hays v. Tel. 
Co., 70 S. C. 16, 48 S. E. 608, 67 L. R. A. 481, 
106 Am. St. Rep. 731; Howard v. Stillwell Co., 
139 U. S. 199, 11 Sup. Ct. 500, 35 Ls Ed. 147. 
But if the defendant proves his allegations that 
the operation of the ginnery depended on plain- 
tiff’s delivery of the engine at the time agreed 
on, that this was fully explained to plaintiff 
when the contract was made, and that the 
failure of the plaintiff to comply with its con- 
tract prevented the operation of the ginnery, 
then there cannot be a doubt of the liability of 
the plaintiff for the direct damages which 
resulted from the ginnery plant being idle. 
These damages would be the value of the use 
of the plant for the period of inactivity due to 
plaintiff's delay in delivering the engine. The 
general rule, well supported by authority and 
the fairest that could be adopted, is that dam- 
ages for the wrongful deprivation of the use 
of specific property are to be measured by its 
rental value. Tappan v. Harwood, 2 Speers, 
536; Martin v. Railway Co., 70 S. C. 8, 48 S. E. 
616; Cannon v. Hunt, 113 Ga. 501, 38 S. E. 
983; Griffin v. Colver, 16 N. Y. 489, 69 Am. Dec. 
718; Brownwell v. Chapman, 84 Iowa, 504, 51 
N. W. 249, 35 Am. St. Rep. 326; Boyle v. 
Reeder, 23 N. C. 607; Williams v. Milling Co., 
25 Or. 573, 37 Pac. 49; Brown v. Foster, 51 
Pa. 165; Central Trust Co. of N. Y. v. Arctic 
Ice Mach. Co., etc., 77 Md. 202, 26 Atl. 493; 
Wing v. U. S. Fidelity & G. Co. (C. C.) 
150 Fed. 672; Hutchinson Mfg. Co. v. Pincn, 
91 Mich. 156, 51 N. W. 930, 30 Am. St. Rep. 
463; Korf v. Lull, 70 Ill. 420; Livermore F. & 
M. Co. v. Union C. & 8S. Co., 105 Tenn. 187, 58 
S. W. 270, 53 L. R. A, 482. 

This rule rests on the same reason as the 
rule that the measure of the vendee’s damage 
for complete breach of the contract for the 





delivery of goods is the difference between the 
contract price and the market price. That rea- 
son is that things are worth what they will 
bring in the market, not what the party con- 
cerned may think they ought to bring; but, 
when, in breach of contract for the sale of 
goods by a final refusal to deliver, there is no 
market value by which the damages may be 
definitely ascertained, it would be unjust and 
absurd to say the recovery must be limited to 
nominal damages. The damages then, from 
the necessity of the case, must be ascertained 
by inquiry into the value of the article to the 
injured party. A familiar application of this 
rule is the allowance to a passenger of the 
value to him of baggage lost by a carrier. 
Turner v. Railway Co., 75 S. C. 58, 54 S. E. 825, 
7 L. R. A. (N. S.) 188. Many other conditions 
to which the rule is applicable appear in the 
cases cited in note to So. Exp. Co. v. Owens, 
9 A. & E. Ann. Cas. 1148, and Todd v. Gamble, 
148 N. Y. 382, 42 N. EB. 982, 52 L. R. A. 227. 
In Hydraulic etc., Co. v. McHaffie, 4 Q. B. D. 
670, 13 Eng. Rul. Cas. 558, the plaintiffs were 
under contract to deliver a certain machine by 
a certain time, and the defendants contracted 
with them to make a certain part of the ma- 
chine called a gun. Owing to the delay of the 
defendants in making the gun, the plaintiffs 
were entitled to recover from defendants the 
loss of their profit on the machine and their 
expenditures uselessly incurred in making 
other parts of the machine. So, also, damages 
for the temporary deprivation of specific prop- 
erty of another, due to a breach of contract, 
cannot be restricted to its rental value, where 
from any cause it has no rental value. In such 
cases the damages must necessarily be as- 
certained by an inquiry into the value of the 
use of the property to the injured party for 
the time he was deprived of it. Many cases 
might be cited illustrating this exception to 
the rule of rental value. A traveling sales- 
man’s sample trunks have no rental value, and 
hence, in Strange v. Railroad Co., 77 S. C. 182, 
57 S. E. 724, from necessity, the court laid 
down the rule that the measure of damages for 
breach of contract by delay in delivering such 
trunks known to be essential to the salesman’s 
business, was his fair average daily earnings. 
A like measure was adopted in Weston v. Bos- 
ton & M. R. Co., 190 Mass. 298, 76 N. E. 1050, 
4L.R. A. (N. S.) 569, 112 Am. St. Rep. 330, to 
the delay in delivery of theatrical properties. 
Yet it is to be borne in mind the end courts 
always seek to attain is to give substantial 
and fair reparation to the injured party, and, 
at the same time, keep out of the administratra- 
tion of justice speculation and uncertainty. 
These ends are best attained by adhering to 
the market sale and rental value as closely as 
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possible, and adopting other measures of dam- 
ages only when necessity compels because 
there is no substantial market value. 

There is a manifest difference between the 
interruption of an established manufacturing 
plant or other business, such as a cotton mill 
or flour mill, in successful operation, and the 
prevention of the establishment of a new busi- 
ness. It would, in most cases of the former 
kind, be exceedingly unjust to limit the award 
of damages to what the business would rent 
for, ‘because there would ordinarily be no de- 
mand for the temporary use of the business 
which would express, even approximately, its 
value to the owner. The measure, then, must 
be the value of its use to the owner to be 
ascertained by inquiry into its past results, 
and the most important factors in ascertaining 
such past results would be the usual profits 
earned. 3-.Elliott on Evidence, §1994, and an- 
thorities there cited. When a business is in 
contemplation, but not established, or not in 
actual operation, profit merely hoped for is 
too uncertain and conjectural to be considered. 
1 Sedg. on Damages, 174, 189: note to Sitton 
v. MacDonald, 60 Am. Rep. 488; Williams v. 
Island City, etc., Co. 25 Or. 573, 37 Pace. 49; 
Central Trust Co. v. Arctic, etc., Co., 77 Md. 
202, 26 Atl. 493; Paola Gas Co. v. Paola Glass 
Ca., 56 Kan, 614, 44 Pac. 621, 54 Am. St. Rep. 
598; Fraser v. Echo Min. & Smelt. Co., 9 Tex. 
Civ. App. 210, 28 S. W. 714; Howard v. Still- 
well, etc., Mfg. Co., 139 U. S. 199, 11 Sup. Ct. 
500, 35 L. Ed. 147; Cleveland, C., C. & St. L. R. 
Co. v. Wood, 189 Ill. 352, 59 N. E. 619; Vicks- 
burg & M. R. Co. v. Ragsdale, 46 Miss. 458; 
Figney v. Monette, 47 La. Ann. 211, i7 South. 
211. 

A cotton ginnery is in operation during the 
harvest season only, and conditions are so 
liable to change from one season to another 
t’at the profit or loss of one season is only one 
of several factors in estimating the probable 
results of the next, and profit which the de- 
fendants hoped to make in the season of 1906 
is too uncertain and speculative as the meas- 
ure of damages. The advantage the ginnery 
was expected to give them in the buying of 
cotton and cotton seed and collecting accounts 
was still more contingent and speculative. It 
is quite possible to arrive at the fair rental 
value of a cotton ginnery for a cotton season. 
In making proof of the rental value of a ginnery 
which had been operated in past seasons, evi- 
dence may be offered not only of the physical 
condition of the property, but of all the con- 
ditions which surround it, including its patron- 
age, and success and hazards in the past, and 
any change for better or worse in such con- 
ditions. All of these, and perhaps other mat- 
ters, would be inquired into by those con- 





templating the renting of the property, and 
they are therefore factors entering into the 
determination of the market rental value; but 
neither the past success indicated by the 
profits, nor any other single factor, is to be 
taken as controlling. Evidence of all these 
factors, along with other competent evidence, 
is admitted in order to arrive at the fair rental 
value. Lipscomb v. Railroad Co., 65 S.C. 148, 
43 S. B. 388; Novelty Iron Wks. v. Oat-meal 
Co., 88 Iowa, 524, 55 N. W. 518; Leick v. Tritz, 
94 Iowa, 322, 62 N. W. 855; Logemann v. 
Pauly, 100 Wis. 671, 76 N. W. 604; Nelson v. 
Minn. & St. L: Ry. Co., 41 Minn. 131, 42 N. W. 
788; Mace v. Ramsey, 74 N. C. 11; Lavens v. 
Lieb, 12 App. Div, 487, 42 N. Y. Supp. 901; 
Williams v, Island City Milling Co., 25 Or. 573, 
37 Pac. 49. 

The answer states a good counterclaim for 
damages to be measured by the rental value of 
the ginnery from August 15 to September 26, 
1906, the period alleged to have been lost by 
the plaintiff’s breach of contract. 

The judgment of this court is that the judg- 
ment of the circuit court overruling the de- 
murrer be affirmed. 


Note.—Measure of Damages for Failure to De- 
liver, at Time Mentioned in Contract, an Article 
Having No Market Value.—W here the time set 
for the delivery of an article is by the terms of 
the contract an important and vital element of 
the agreement, sufficiently so to nut the vendor 
on notice that damage is likely to follow his fail- 
ure to deliver at the time specified, in all such 
cases the veridee on breach of such a contract 
may purchase the article in open market and 
sue the vendor for the difference between the 
contract price and the market price, or where 
there is no market for such article the measure 
of damages is the rental value of such article if 
that can be ascertained, and if the article have 
no rental value the measure of damages is the 
value of the use of the property to the in- 
jured party for the time he was deprived of it. 

The above statement is our understanding of 
a rule of law which is always a puzzling one and 
an endless subject of legal controversy. Where 
an article can be purchased in open market the 
damages for failure to deliver such an article 
can be easily estimated by determining the differ- 
ence between the market price and the contract 
price. But where the article has no market price 
as where it is a patentable article of machinery 
purchasable of only the vendor the measure of 
damage becomes more difficult to estimate. 

Actual Loss Sustained—The rule stated gen- 
erally is that when there is no market for goods 
which the vendor has failed to deliver in accord- 
ance with his contract the measure of damages 
is the actual loss sustained by the vendee in not 
receiving his goods at the time and in accord- 
ance with the terms of the contract. 

This actual loss consists of the loss of actual 
profits contemplated by the parties at the time of 
the contract, increased freight or other charges 
necessitated by the vendor’s delay, and finally, 
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damages and penalties incurred by _vendee to 
third parties of which anticipated liability the 
vendor had notice. This is the rule in England 
arrived after full and careful discussion by the 
court of Queen’s Bench, and after reviewing 
and distinguishing all the earlier authorities in 
the case of Grebert-Borgnis vy. Nugent, 15 Q. B. 
Div. 85, 54 L. J., Q. B. 511. In this particular 
case A. contracted with B. for certain sheep 
skins, which were not procurable in the open 
market, to be delivered at certain times to enable 
A. to carry out a contract for sale of these same 
skins to C., at a profit of 5 francs per skin. C. 
sues A. and recovers £28 damages in the French 
court. Then A. sues B., and recovers the £34 
damages represented by his loss of profit and the 
£28 damages he had to pay to C. The reasoning 
here is unanswerable and proceeds strictly upon 
the universal rule stated in Hadley v. Baxendale, 


to-wit: that for breach of contract the in- 
jured party is entitled to all such dam- 
ages as were in the contemplation of the 


parties at the time of the contract. That would 
not include anticipated profits, but it does include 
profits which are fixed at the time of the con- 
tract and of which the vendor had notice; in fact 
the vendor is liable for any element of damage 
which the vendee notifies him will result from 
probable breach of it. On this ground the 
vendor was held liable in addition to profits, for 
damages which the vendee had been compelled to 
pay because the vendor had not complied with 
his contract. When, however, certain penalties 
will be, and are incurred by the vendee by reason 
of the failure of vendor to deliver the goods 
contracted for, which are not made known to the 
vendor at the time the contract is entered into, 
the vendee cannot recover the amount of such 
penalties because they could not be said to arise 
“naturally,” and were not in the contemplation 
of the parties at the time of the contract. Borries 
v. Hutchinson, 18 C. B. (N. S.) 445. In the 
last case, however, the vendee was permitted to 
recover for increased freight rates (in winter), 
over what he would have had to pay in summer, 
the time called for in the contract, there being 
a usual difference in the rates between the two 
seasons. 

It is to be borne in mind, however, that the 

amount of damages in the way of penalty, or 
otherwise, the vendee may suffer in a suit at the 
hands of some third party are not absolutely the 
measure of damages against the vendor, but such 
amount so incurred by the vendee may be con- 
sidered by the jury, or the court, in estimating 
the damages which the plaintiff is entitled to re- 
cover. Elbinger Actien-Gesellschafft vy. Arm- 
strong, L. R. 9 Q. B. 473. 
_ In some cases the actual loss represents the 
increased cost for a different article to supply the 
same purpose. Hinde v. Liddell, L. R. 10 Q. 
B. 265. In this case the plaintiff was allowed 
to recover the difference between the contract 
price and what he had to pay for goods of a su- 
perior description, which he got by way of sub- 
stitute, there being no market for goods of the 
description contracted for. 

American authorities as a rule support the 
same principles as announced -by the English 
cases. Jordan v. Patterson, 67 Conn. 373; Culin 


v. Glass Works, 108 Pa, 81, 220; Illinois-Central 
R. R. v. Cobb, 64 Ill. 128; Vickery v. McCormick, 
117 Ind. 594, 20 N. E. 495. 


But see the case of 





Snell v. Cottingham, 72 Ill. 161, which restricts 
the rule to an extent not agreed to by the Eng- 
lish authorities, to-wit: that in addition to notice 
of penalties and special damages to the vendee 
not arising “naturally,” the vendor must also 
agree to assume the responsibility for such con- 
ditions before he can be held liable. 

A very recent case on this question is that of 
Hoskins v. Scott (Oreg.), 96 Pac. 1112, where 
it was held that the measure of damages for de- 
lay in delivering the plaintiff an engine to oper- 
ate a threshing machine in time for the grain 
season, was not the profits which plaintiff “an- 
ticipated” unless he had actual contracts upon 
which such profits could be accurately estimated ; 
otherwise the profits would be “too speculative.” 

Rental Value.—Where a particular article or 
machinery is purchased not for resale but for a 
particular use at a time certain, and there is a 
delay in sending the article so contracted for, the 
measure of damages is the rental value of the 
article during the time of the delay. Thus in 
Mace vy. Ramsey, 74 N. C. 11, where A. agreed 
to furnish B. with an excursion boat to be used 
for a particular day, the rental value of the boat 
on such a day was to be determined by taking 
into view the number of people who had already 
contracted for passage, the state of the weather, 
the size of the crowd, etc. One of the leading 
cases is that of Central Trust Co. v. Artic Ice 
Machine Mfg. Co., 77 Md. 202, 79 Md. 103, 29 
Atl. 69. In this case there was a contract to 
erect ice machines in the spring of 1890, which 
were not erected until November, 1890, a delay 
over the most valuable season of an exceedingly 
valuable year, the winter of 1889-90, being very 
mild resulting in a scarcity of natural ice. The 
estimated profits of the ice company were ex- 
cluded from the computation of damages, and 
the measure of damages was stated to be “the 
rental value of like machines of equal capacity 
from the dates they ought to have been in opera- 
tion to the time of acceptance,” and the jury was. 
permitted to add to the “average rental value” 
of such machines their increased value during 
such a year as 1890. 

Referring again to the recent case of Hoskins 
v. Scott, supra, which related to delay in fur- 
nishing an engine to run a threshing machine 
for an independent operator, the court stated the 
rule to be that plaintiff was entitled to show as 
general damages the rental value of the machine 
during the season, if idle by reason of lack of the 
power contracted for, provided plaintiff was un- 
able to procure an engine elsewhere; but, if an 
engine was procured elsewhere, he would be en- 
titled to show, in lieu of the rental value, the 
difference between what he was to pay defend- 
ant and what he was compelled to pay others, in- 
cluding expenses incidental to the change. 











HUMOR OF THE LAW. 


“Your honor.” said the lawyer, “I ask the 
dismissal of my client on the ground that the 
warrant fails to state that he hit Bill Jones with 
malicious intent.” 

“This court,” replied the country justice, “ain’t 
a graduate of none of your technical schools. E 
don’t care what he hit Bill with. The pint is, 
did he hit him? Perceed.” 
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1. Ade»vtion—Consent of Parents.—The adop- 
tion of a child on the consent of the mother alone 
held invalid under the statute, which requires 
the corsent of both parents.—Willis v. Bell, 
Ark., 111 S. W. Rep. 808. 

2. Appeal and Error—Change of Venue.—In 
mandamus to compel a change of venue, such 
matters in the petition and brief for relator as 
were not presented to respondent, and not with- 
in the grounds assigned in the motion, will not 
be considered by this court on appeal.—Glazier 
v. Ingham Circuit Judge, Mich., 116 N. W. Rep. 
1007. ; 





3. Determination of Exceptions.— Where 
a trustee in bankruptcy, superseding 
an assignee in insolvency, had notice of 


exceptions taken by the bankrupt in an action 
against him in the state court, such exceptions 
will be overruled where neither the trustee nor 
the defendant appears—Head & Dowst Co. v. 
New Eng'and Breeders’ Club, N. H., 70 Atl. 
Rep. 248, 

4. Prejudice.—Appellee was not prejudiced 
by appellant’s failure to file briefs within the 
time required, where ample time remained for 
the filing of briefs before the case could be 
reached for submission.—Peoples v. Evans, Tex., 
111 S. W. Ren. 756. 

5. Relevancy of Evidence.—The Court of 
Errors and Appeals, with a view to determin- 
ing only the relevancy of evidence, will regard 
as the issue of fact that which was treated as 
such by the parties below.—Axel v. Kraemer, 
N. J., 70 Atl. Rep. 367. 

6.——Subsequent Appeals—A question decid- 
ed by the Supreme Court of the territory of 
Oklahoma becomes the law of the case, and 
will not be reversed by the Supreme Court 











of the state on a subsequent appeal.—Oklahoma 
City Electric, Gas & Power Co. v. Baumhoff, 
Okl1., 96 Pac. Rep. 758. 

7. Assignments—Right of Action—An as- 
signee of chose in action can bring suit in his 
own name or in the name of his assignor.— 
Rogers v. Brown, Me., 70 Atl. Rep. 206. 

8. Bail—Jurisdiction to Admit to Bail.—A 
bail bond executed after arrest on a warrant 
issued on a complaint filed with the county 
clerk and before an information was filed is a 
nullity, and will not support scire facias.— 
Baker vy. State, Tex., 111 S. W. Rep. 735. 

9. Banks and Banking—Contracts.—A note 
by a bank organized under the laws of the 
territory of Oklahoma as subscription to secure 
the construction of a railroad is ultra vires and 
void.— Arkansas Valley & W. Ry. Co. v. Farm- 
ers’ & Merchants’ Bank, Okl., 96 Pac. Rep. 765. 

10. Benefit Societies—Membership.—The ex- 
pulsion of a member from a fraternal benefit 
association without notice or opportunity to be 
heard is void.—State v. Corgia, Wash., 96 Pac. 
Rep. 689. 

11. Notice of S'ckness.—Any defect in no- 
tice of sickness of a member of a beneficial 
society held waived by the notice being acted 
on —Clark y. Star of Hope Lodge No. 12, Order 
of Shepherds of Bethlehem, Conn., 70 Atl, Rep.” 
588. 

12. Bills and Nutes—Defenses.—Payment of a 
note by the maker to the payee, with knowledge 
that the note had been fransferred to plaintiffs 
as collateral security, held no defense to plain- 
tiffs’ right to enforce payment from the maker.— 
Landa v. Mechler, Tex., 111 §. W. Rep. 752. 

13. Brokers—<Action for Services Rendered.— 
In an-action for renting agent’s’. services, 
whether a payment of 5 per cent. of an install- 
ment of rent collected was in full for his serv- 
ices, or a recognition that he was entitled to 
5 per cent. af al] the rents collected, held for 





the jury.—Colloty v. Schuman, N. J., 70 Atl. 
Rep. 190. 
14. Commissions.—In an action by a broker 





employed to procure a purchaser of real estate 
for his commissions, it is not error to allow 
defendant to prove by plaintiff’s testimony that 
no sale of the premises had in fact been made.— 
Runck v. Dimmick, Tex., 111 S. W. Rep. 779. 

15.—_—Commissions.—Where a sale was made 
to a purchaser procured by a broker at a price 
less than that specified in the broker’s con- 
tract, the broker was not entitled to contract 
commis'sons, but only to reasonable compensa- 
tion.—Schultz v. Zelman, Tex., 111 S. W. Rep. 
776. 

16. Right to Commissions.—Where a 
broker has acted for both parties, he must show, 
in order to recover commissions from the seller, 
that both the seller and the purchaser knew of 
his double agency.—Dennison v, Gault, Mo., 111 
S. W. Rep. 844. 

17. Carriers—Interstate Commerce.—Act 1904 
(Laws 1904, p. 671), prohibiting delay in trans- 
portation of freight by railroads in the state, 
subject to a penalty, held not to apply to a 
transportation partly. out of the state; the delay 
being wholly out of the state—Hunter  v. 
Charleston & W.C. Ry. Co., S. C., 62 §. E. Rep. 13° 

18. Questions for Jury.—Where goods or- 
dered reshipped by a seller to himsélf did not 
arrive until] nearly three months after the ddte 














462 


CENTRAL LAW JOURNAL. 





No. 24 








of the waybill, though the seller had been in- 
formed that the goods would arrive in three or 
four cays, it was not proper to leave it to the 
jury to find that the goods had arrived in due 
course.—Seaboard Air Line Ry. Co. v. Phillips, 
M4d., 70 Atl. Rep. 232. 

19. Transportation of Cattle—Where, on 
a carrier’s failure to promptly provide cars for 
the shipment of cattle, the owners crowded 
them into a wagon yard, too small to hold them, 
where they injured themselves, the owners’ act, 
and not the default of the carrier, was the 
proximate cause of such injuries.—Missouri, K. 
& T. Ry. Co. of Texas vy. Lewellen Bros., Tex., 111 
S. W. Rep. 773. 

20. Clerks of Courts—Recording Judgment.— 
The district court cannot compel its clerk to 
record a judgment or decree on its journal or 
make a complete record in a case without pay- 
ment of fees in advance or security therefor.— 
State v. Several Parcels of Land, Neb., 117 N. 
W. Rep. 450. 

21. Commerce—lIntoxicating Liquors.—Under 
the Wilson Act, Pen. Code, 1895, sec. 428, prohibit- 
ing the solicitation of orders for intoxicating 
liquors in a prohibition county, held not void 
as regulation of interstate commerce.—Rose v. 
State, Ga., 62 S. E. Rep. 117. 

22. Constitutional Law—Grant of Power.— 
Where a power is expressly given by the Con- 
stitution and the means by or the manner in 
which it is to be exercised is prescribed, such 
means or manner is exclusive of all others.— 
Parks v. West, Tex., 111 S. W. Rep. 726. 

23. Due Process of Law.—Act approved 
August 17, 1903, regulating the sale of a stock 
of goods in bulk, held not violative of Const. 
art. 1, § 1, par. 3, or Const. U. S. Amend. 14, 
as not due process of law.—Jaques & Tinsley 
Co. v. Carstarphen Warehouse Co., Ga., 62 S. EK. 
Rep. 82. 

24. Contempt—Acts Constituting.—The court 
will not punish for contempt one who has vio- 
lated Sess. Laws 1905, p. 157, c. 77, relating to 
practicing law without a license, where the per- 
son accused violated the statute ignorantly, and 
had in good faith applied for admission to the 
bar.—People v. Ellis, Colo., 96 Pac. Rep. 783. 

25. Contracts—Extra Work.—Where a build- 
ing contract does not provide for compensation 
for extra work, and, the contract being under 
seal, the extra work must be sued for in as- 
sumpsit, the contract compensation will con- 
trol as to the extra work where practicable.— 
Harrison v. McLaughlin Bros., Md., 70 Atl. Rep. 
424, 7 

26. Performance.—An agreement by which 
a party is to execute a bond to the adverse 
party, to his satisfaction, means that if, in the 
exercise of his judgment, acting on the best 
information conveniently within his reach, the 
adverse party in good faith concludes that the 
bond is not sufficient, the party is bound there- 
by.—Goldberg v. Feldman, Md., 70 Atl. Rep. 245. 

27. Corporations—Corporate Name.—The use 
of the word “Edisonia” in the name of de- 
fendant corporation, “Mills-Edisonia,.” held not 
an infringement of any property rights of com- 
plainant, Edison, or the corporations manu- 
facturing such machines, or of a personal right 
in complainant, Edison, for the use of his name 
—Edison v. M'lls-Edisonia, N. J., 70 Atl. Rep 
191. 




















28. Pledge of Stock.—A pledgee of corporate 
stock who forecloses the certificate and obtains 
judgment foreclosing the rights of all persons 
interested in such stock held not entitled to 
withdraw the certificate as an exhibit to the 
petition —American Bonding Co. v. Loeb, Wash., 
96 Pac. Rep. 692. 


29. Receivers.—A court of equity has no 
jurisdiction to undertake the management of 
a private corporation as a going concern in 
order to pay its creditors.—Cronan v. District 
Court of Kootenai County, Idaho, 96 Pac. Rep. 
768. 


30. Receivers.—That the directors disagree 
among themselves as to whether the business 
shall be conducted on a cash basis or not is not 
sufficient to warrant the appointmept of a re- 
ceiver at the suit of a stockholder.—Jacobs v. 
Jacobs Mercantile Co., Mont., 96 Pac. Rep. 723. 


31. Sale of Corporate Property to Director. 
—Relief against a sale of corporate property 
to a director will be granted to a single stock- 
holder who, by reason of infancy, is not charge- 
able with laches, though the other stockholders 
may be thereby debarred.—Marr v. Marr, N. J., 
70 Atl. Rep. 375. 


32. Criminal Evidence—Other Offenses.—On a 
prosecution for the theft of money, held not 
error to admit proof that accused was in pos- 
session of other articles claimed to have been 
stolen, to show his presence at the scene of the 
theft, and as a circumstance tending to connect 
him therewith.—Lynne v. State, Tex., 111 S. W. 
Rep. 729. 


33. Criminal Law—Alibi.—After the state had 
offered testimony fixing the date of the crime 
as charged in the information, defendant could 
prove an alibi by showing it was impossible for 
him to commit the crime on that date.—State v. 
Ferris, Conn., 70 Atl, Rep. 587. 


34. Arrest.—An officer may, without war- 
rant, arrest a suspected felon and subject him 
to reasonable search, and evidence so obtained 
is not inadmissible-—Eaker vy. State, Ga, 62 
S. E. Rep. 99. 


35. Criminal Trial—Acts Showing System or 
Habit.—Where a crime is committed by the use 
of novel means or in a particular manner, evi- 
dence that accused has committed similar of- 
fenses in the same manner is admissible to 
prove the identity of persons from the similarity 
of the means adopted in committing the crime.— 
Morse v. Commonwealth, Ky., 111 S. W. Rep. 714. 


36 Disorderly House.—In a trial for keep- 
ing a disorderly house, the state could show 
conversations between men and women at such 
house, in accused’s absence; all acts and con- 
duct of the inmates being part of the res gestae. 
—State v. Kelly, N. J., 70 Atl. Rep. 342. 

37. Damages—Injury to Person and Prop- 
erty.—Where plaintiff and his horse were in- 
jured by a defect in a city street, he should be 
allowed reasonable compensation for his in- 
juries, for his pain and suffering, loss of time 
and expenses, and also for injuries to the horse. 
—Anderson y. City of Wilmington, Del., 70 Atl. 
Rep. 204, 

38. Mortality Tables.—It is not indispensa- 
ble to an ascertainment of the diminished ca- 
pacity of an employee to earn money that the 
jury should have before them the standard 
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mortality tables.—Merchants’ & Miners’ Transp. 
Co. v. Corcoran, Ga., 62 S. E. Rep. 130. 


39. Dead Bodies—Right to Disinter.—Widow 
held not entitled to disinter body of deceased 
husband after proper burial by next of kin.— 
Litteral v. Litteral, Mo., 111 S. W. Rep. 872. 


40. Deeds—Delivery and Acceptance.—Wheth- 
er property has been conveyed for the purpose 
of defrauding the creditors of the grantor de- 
pends on whether the deed transferring such 
property was ever delivered and accepted by 
the grantee.—Bowers v. Cottrell, Idaho, 96 Pac. 
Rep. 936. 


41. Divoree—Cross-bills.—In an action for di- 
vorce, defendant may file @ cross-bill and ask 
independent relief, and, when he does so, his 
suit is as distinct from that of plaintiff as if 
she had brought no suit, and the finding of the 
court should be on each separately.—Slocum v. 
Slocum, Ark., 111 S. W. Rep. 806. 


42. Property Previously Conveyed.—Where 
plaintiff’s husband held the legal title to land 
when he conveyed it-to defendant, plaintiff can- 
not thereafter acquire the legal title, either by 
voluntary’ conveyance from her husband or by 
a decree transferring the tract to her in divorce 
proceedings.—Senkler v. Berry, Or., 96 Pac. 
Rep. 1070. 


43. Drains—Creation of Indebtedness in Ad- 
vance —The officials of a drainage district have 
no authority to create in advance an indebted- 
ness for work in the district, and then levy an 
assessment to meet such indebtedness.—Schafer 
v. Gerbers, Ill., 84 N. E. Rep. 1064. 


44. Easements—Right of Way.—If a right of 
way over another’s land by permission may 
ever become one of right by hostile use, the 
period when it was used by permission cannot 
be tacked to the period of hostility to make 
the statutory period.—Moore vy. Bulgreen, Mich., 
116 N. W. Rep. 1005. 

45. Eleetricity—Places Attractive to Children. 
—An electric light company held not liable for 
death of a child, where its wires were 18 feet 
above the street and were reached by the child 
by climbing.—Mayfield Water & Light Co. v. 
Webb’s Adm’r, Ky., 111 S. W. Rep. 712. 

46. Embezzlement—Indictment.—Though an 
indictment for embezzlement charged the tak- 
ing of a certain sum, a conviction may be had 
on proof of the embezzlement of a less sum.— 
Morse v. Commonwealth, Ky., 111 S. W. Rep. 714. 

47. Eminent Domain—Damages.—Enhance- 
ment of value of city property from the build- 
ing of a railroad into the city and the construc- 
tion of the main track, and erection of a depot 
near the property, held not a benefit to be set- 
off against the damages to the property from 
the building of a spur track.—Eastern Texas 
R. Co. v. Eddings, Tex., 111 S. W. Rep. 777. 

48. Estoppel—Burden of Proof.—The burden 
is on parties who would rely on the fruits of 
an election to treat a mortgage as invalid to 
show a course of conduct inconsistent with a 
right asserted under it.—First Nat. Bank v. 
Farmers’ & Merchants’ Nat. Bank of Wabash, 
Ind., 84 N. E. Rep. 1077. 

49. Evidence—Assignment of Mortgage.—An 
assignment of a mortgage held to notify the 
assignee that the assignor held it in his ca- 
pacity of executor.—Alexander v. Fidelity & 
Deposit Co., Md., 70 Atl. Rep. 209. 








50. Expert Testimony.—A physician held 
competent to testify in answer to a hypothetical 
question that plaintiff’s injury could have been 
the cause of the affection of which plaintiff was 
suffering when the physician examined him.— 
Anderson vy. City of Wilmington, Del., 70 Atl, 
Rep. 204. 


51. Foundation for Secondary Evidence.—A 
copy or parol testimony to show the contents 
of a letter is inadmissible, where there is no 
evidence tending to show the loss or destruction 
of the letter itself or any effort to secure its 
production.—Seaboard Air Line Ry. Co. v. 
Phillips, Md., 70 Atl. Rep. 282, 


52. Proof of Agency.—The rule that neither 
agency nor the extent of authority can be 
proved by the “declarations” of the alleged 
agent does prevent an alleged agent from testi- 
fying to the fact of agency.—Wales v. Mower, 
Colo., 96 Pac. Rep. 971. 


53. Execution—Sale of Assets.—A distributee 
cannot bind another distributee by directions 
authorizing the administrator to sell assets at 
private sale without order of court.—State v. 
Dickson, Mo., 111 S. W: Rep. 817. 

54. Executors and Administrators—Breach of 
Bond.—An administrator breached a _ bond 
given on procuring an order to sell land where 
he refused to pay the proceeds into court for 
distribution among Z intestate’s creditors.— 
Moore v, State, Ind., 84 N. E. Rep. 1096. 

55. Explosives—Injuries from Blasting.— 
Where a person explodes blasts which cause 
the surrounding earth to vibrate so as to crack 
and shatter the walls of a house and project 
stones against it, he is guilty of an actionable 
trespass, regardless of the degree of care he 
employs.—Faust v. Pope, Mo., 111 8. W. Rep. 878. 

56. False Pretenses—Fraudulent Checks.—Un- 
der B. & C. Comp. sec. 4463, held not essential to 
one’s guilt of obtaining money by false pre- 
tenses by drawing a fraudulent check that he 
made any other representation respecting it 
than that implied from his act in drawing the 











check.—State v. Hammelsy, Or., 96 Pac. Rep. 
865, 
57. Fish—Rights in Navigable Waters.—A 


right to fish in the navigable waters of the 
state is a public right, for injury to which an 
action for damageg will lie.—Ainsworth — v. 
Munoskong Hunting & Fishing Club, Mich., 116 
N. W. Rep, 992. 

58. Forgery—What Constitutes.—Changing a 
writing from a non-negotiable instrument into a 
negotiable note is such a material alteration 
as constitutes forgery, where done with criminal 
intent.—State v. Mitton, Mont., 96 Pac. Rep. 926. 

59. Fraud—Evidence.—A defendant setting up 
fraud by actual misrepresentations cannot, on 
failing to prove the misrepresentations, avail 
himself of fraud -by silence.—American Surety 
Co. v. Pacific Surety Co., Conn., 70 Atl. Rep. 584. 

60. Game—Right to Hunt on Navigable 
Waters.—The right to hunt ducks on the nav- 
igable waters of the state is a public right of 
which any citizen may avail himself, subject 
to the game laws of the state.—Ainsworth v. 
Munoskong Hunting & Fishing Club, Mich., 116 
N. W. Rep. 992. Z 

61. Garnishment—Property Subject.—A debt 
due by a residwnt to a nonresident may be 
reached by garnishment on a tax execution is- 
sued by a tax collector for a special tax due 
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by such nonresident.—A. B. Baxter & Co. v. 
Andrews, Ga., 62 S. E. Rep. 42. 

62. Good Will—Sale by Professional Man.— 
The sale of the good will of a professional man 
carries with it the obligation that he will ab- 
stain from practice in the future in the territory 
from which he thus binds himself to withdraw.— 
Yeakley v. Gaston, Tex., 111 S. W. Rep. 768. 

63. Habeas Corpus—Conclusiveness of Judg- 
ment.—Judgments and decrees awarding custody 
of infant children in habeas corpus are tempor- 
ary, and apply only to the facts and conditions 
then existing, and do not necessarily affect fur- 
ther proceedings under changed conditions.— 
_ Willis v. Bell, Ark., 111 S. W. Rep. 808. 

64. Custody of Infants.—Discretion of 
court should be governed by rules of law and 
be exercised in favor of the party having the 
legal right, unless the evidence shows that the 
interest of the child. justifies the judge in award- 
ing its custody to another.— Sloan v. Jones, Ga., 
62 S. E. Rep. 21. 

65. Highways—Obstruction.—That town offi- 
cers opened a roadway by cutting brush, be- 
lieving that it followed a section line over 
which a highway had been laid, held not to 
place on defendant, in an action for obstructing 
the same, the burden of proving that it was not 
a public highway.—Town of Bellevue v. Hunter, 
Minn., 117 N. W. Rep. 445. 1 

66. Homestend—Abandonment.—A homestead 
may be leased during the temporary absence of 
the owner, without an abandonment of home- 
stead rights——Snodgrass v. Copple, Mo., 111 S. 
W. Rep. 845. 

67. Devise by Widow.—Where a widow, hav- 
ing no interest in the homestead other than that 
which she might have acquired as distributee of 
her husband's estate, devised the land to one 
of her children as sole legatee, he obtained no 
interest in the land as against the other heirs, 
except as to the special interest of the widow.— 
Darsey v. Darsey, Ga., 62 S. E. Rep. 20. 

68. Homicide—Justification—A husband held 
not justified in killing or attempting to kill 
another to prevent the seduction of his wife by 
artifice or fraud.—State v. Young, Or., 96 Pac. 
Rep. 1067. 

69. Husband and Wife—Community Property. 
—A survivor in a commuyity, having filed his 
bond, inventory, and appraisement, and the 
same having been approved, has no authority to 
procure a decree of the county court settling 
the same.—Check y. Hart, Tex., 111 S. W. Rep. 
_ 775. 

70. Community Property.—Where persons 
lived together without lawful marriage, both 
being fully aware of their meretricious rela- 
tions, and in view of such relations their prop- 
erty was kept separate and apart, the heirs of 
the woman by a former husband have no right 
or interest in the property acquired by the 
man, the title having been taken in his name, 
but claimed to be community property.—In re 
Sloan’s Estate, Wash., 96 Pac, Rep. 684. 

71. Sale of Land by Wife.—Married woman 
unable to perform contract to sell land because 
of refusal of husband to join must return to 
the vendee moneys paid and reimbursing him 
for expenses.—McCoy v. Niblick, Pa., 70 Atl. 
Rep. 577. 

72. 
may be her 

















Wife’s Eprnings.—A wife’s earnings 
separate 


property by agree- 





ment with her husband, or because of her living 
separate from him.—Greve v. Echo Oil Co., Cal., 
96 Pac. Rep. 904. 

73. Indictments and Information—Objections 
to Grand Jury.—If it should have appeared of 
record that grand jurors who found an indict- 
ment were duly returned by the sheriff, accused 
should have taken his objection by challenge to 
the grand jury rather than by attacking the 


indictment.—State v. Kelly, N. J., 70 Atl. Rep. 
342. 
74. Injunction—Infringement of Private 


Rights.—If no private rights are infringed by 
the erection of a livery stable in a city, the 
fact that its erection is in violation of a city 
ordinance is not a ground for enjoining its 


erection.—Mason y. Deitering, Mo., 111 S. W. 
Rep. 862. 
75. Jurisdiction.—Bill to compel _ school 





board of a city to carry out its contract with 
competing architects for a school building held 
maintainable.—Palmer y. Central Board of Edu- 
cation of City of Pittsburg, Pa., 70 Atl. Rep. 433. 

76. When Granted.—On a bill against mu- 
nicipal contractor and city to enjoin payment 
by the city to the contractor of moneys due un- 
der contract, held, plaintiff was entitled to an 
injunction until a suit for an accounting be- 
tween him and the contractor was determined.— 
Watson v. McManus, Pa., 70 Atl. Rep. 263. 

77. Intoxicating Liquors—Local Option.—In 
the absence of inconsistent legislation, when a 
new district is carved out of an old district, 
the local option law existing therein held to 
continue in the new district.—Amerker v. Tay- 
lor, S. C.. 62 8. E. Rep. 7. 

78. Judgment—Parties Bound. — Where a 
grantor of realty, to protect himself from lia- 
bility, defends an action by a third person 
against his grantee, though not a party, he is 
bound by the judgment, but his personal obli- 
gation to pay and discharge the same extends 
only to his grantee.—Hendricks y. Dean, Minn., 
117 N. W. Rep. 426. 

79. Justices of the Peace—Appeal.—In cases 
arising before a justice of the peace appealed 
to the circuit court, the latter’s jurisdiction is 
appellate, and, if the justice’s court had no 
jurisdiction, the circuit court can have none, 
nor can it on appeal render a judgment in an 
amount which the justice for lack of juris- 
diction could not have rendered.—Saunders v. 
Scott, Mo., 111 S. W. Rep. 874. 

80. Landlord and Tenant—Action for Rent.—In 
an action for rent of a store, breach of plain- 
tiff’s covenant to keep the building dry, whereby 
defendants were obliged to vacate it, held to 
constitute an eviction and terminated de- 
fendants’ liability to pay rent.—Viehman v. 
Boelter, Minn., 116 N. W. Rep. 1023. 

81. Life Imsurance—Payment of Premium.— 
Waiver by insurance company of payment of 
premiums for a specified time held available to 
insured only when payment or loss occurred 
within that time—Weston v. State Mut. Life 
Assur. Co. of Worcester, Ill., 84 N. E. Rep. 1073. 

82. Limitation of Actions—Bar of Debt as 
Affording Security.—Where a note given for the 
purchase price of land, containing no reserva- 
tion of a vendor’s lien, is barred by the statute 
of limitations, the vendor or holder of the 
note has no longer any claim on or interest in 
the land.—Laird v. Murrdy, Tex. 111 S. W. 
Rep. 780. 
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83. Lost Instruments—Deeds.—Where a lost 
deed is shown to have been executed, it will be 
presumed, in the absence of evidence to the 
contrary, that it was executed with due form- 
ality, including the acknowledgment of a mar- 
ried woman.—Laird v. Murray, Tex., 111 5. W. 
Rep. 780. 

$4. Marriage—Estoppel.—As between husband 
and wife and parent and child, there can be no 
estoppel to deny the validity of the marriage.— 
In re Sloan’s Estate, Wash., 98 Pac. Rep. 684. 

85. Master and Servant—Assumed Risk.— 
Motorman of a railway car held not to have 
assumed the risk of the danger of collision re- 
sulting from the railroad company’s failure to, 
notify the operatives of the other car of the 
sending out of the car of which plaintiff had 
echarge.—Graham v. Mattoon City Ry. Co., IIl., 
84 N. E. Rep. 1070. 

86. Assumption of Risk.—That a servant 
took a position which was dangerous for a cer- 
tain reason he!d not to relieve the master from 
liability for negligent acts of its foreman, which 
had no connection with such danger, and which 
‘caused the servant’s injury.—Howland v, Stand- 





ard Milling & Logging Co., Wash., 96 Pac. 
Rep. 686. 
87.——Defective Appliances.—An employee may 


show notice to employer of dangerous appliance, 
and that he relied on his promise to repair.— 
Hollis v. Widener, Pa., 70 Atl. Rep. 287. 


88. Fellow Servants.—The conductor and 
motorman of a street car, being fellow servants, 
owed to each other a much less degree of care 
to prevent injury from obstruction in the street 
than they owe to passengers.—Hinckley v. City 
of Danbury, Conn., 70 Atl. Rep. 590. 

89. Mines and Minerals—Improvement Charges, 
—The reasonable value of meals furnished men 
employed in doing development work in a mine 
who received board in addition to their wages 
should augment the earnings of the men em- 
ployed, but the money expended in transporting 
the supplies is not a proper charge for develop- 
ment work.—Fredericks v. Klauser, Or., 96 Pac. 
Rep. 679. 

90. Mortgages—Redemption from Prior Re- 
demptioner.—One who is not made by statute a 
redemptioner, but acquires the rights of a re- 
demptor, must permit a lawful redemptioner 
to redeem from him within the period given by 
statute to a subsequent lienholder.—North Da- 
kota Horse & Cattle Co. v. Surumgard, N. D. 
117 N. W. Rep. 453. 





91. Municipal Corporations—Defective Streets. 
—A city is not liable for injuries otcasioned 
by holes in the streets resulting from sudden 
storms or wash-outs until it has had a reason- 
able time to fill or repair the defect.—Anderson 
v. City of Wilmington, Del., 70 Atl. Rep. 204. 


92. Defective Streets.—A city held primari- 
ly liable for defects in sidewalks, caused by its 
own negligence, and liable for defects caused by 
the negligence of another on notice thereof for 
a sufficient length of time to have cured them.— 
City & County of Denver v. Magivney, Colo., 96 
Pac. Rep. 1002. 


93. Donation or Appropriation of Public 
Funds.—Payment by the city of a recognized 
moral obligation assumed by it for services 
rendered at its request held not a donation or 
appropriation of public funds within the pro- 
hibition of Const. art. 1, secs. 19, 20.—Morris & 











E. R. Co. v: City of Newark, N. J., 70 Atl. Rep 
194. 


94. Liabilities on Official Bond.—A_ defect 
in the title of one to the office of treasurer of 
a city cannot be inquired into in an action by 
the state for the use of the city on the official 
bond of his predecessor in office, for failing to 
pay over money in his hands as such officer.— 
State v. Fahey, Md., 70 Atl. Rep. 218. 

95. Suspension of Policeman.—A rule of 
the police department as to a forfeiture of pay 
for absence from duty has no reference to a 
policeman suspended pending an investigation.— 
Rees v. City of Minneapolis, Minn., 117 N. W. 
Rep. 432. 


96. Use of Streets by Pedestrian.—In an 
action for the death of a pedestrian on a street 
killed by contact with an electrically charged 
wire in the street, instructions held properly 
refused as amounting to a ruling as a matter 
of law on a question of fact and as improperly 
limiting a traveler’s right to the use of, the high- 
way.—Lydston vy. Rockingham County Light & 
Power Co., N. H., 70 Atl. Rep. 285. 

97. Negligence—Places Attractive to Children. 
—An electric wire, 18 feet above the ground, 
which could only be reached by climbing a pole 
or guy wires stretched from a pole to the 
ground at an angle of 45 degrees, was not a 
dangerous instrumentality attractive or alluring 
to children.—Mayfield Water & Light Co. v. 
Webb’s Adm’r., Ky., 111 S. W. Rep. 712. 

98. Partnership—Admissions of Partner.— 
Testimony that an account against a firm was 
presented to a member, and he acknowledged 
its correctness, is prima facie proof thereof, and 
on a denial by the firm makes an issue for the 
jury.—G. H. Dolvin & Co. v. Hicks, Ga., 62 S. BE. 
Rep. 95. 

99. Patents—Description by Name of Patentee. 
—Where defendant properly acquired title to 
and possession of certain Edison phonographs 
and kinetoscopes, it was entitled to use them 
for public entertainment, and to describe and 
advertise that the machines used were Edison 
machines.—Edison vy. Mills-Edisonia, N. J., 70 
Atl. Rep. 191. 

100. Pledges—Conversion by Pledgee.—A note 
payable one day after date, and reciting the 
deposit with the payee as collateral security 
of certain shares of stock, held not vague or un- 
certain in that it could not be determined what 
the agreement as to sale of the collateral se- 
curity was. or when the time to redeem the 
collaterals had expired.—Drake v. Pueblo Nat. 
Bank, Colo., 96 Pac. Rep. 999. 

101. Enforcement of Pledged Note.—In an 
action by the pledgee of a note against the 
maker the defense being payment to the cor- 
poration pledgor, the act of the pledgee in 
suing the maker was a repudiation of the act 
of the pledgor in receiving payment as binding 
on plaintiff.—Landa v. Mechler, Tex., 111 S. W. 
Rep. 752. 

102. Principal and Surety—Extension of Time 
for Payment.—An agreement executed by a 
grantor in a trust deed given to secure the debt 
of another held to authorize the extension of 
the time of the payment of the debt without 
affecting the lien of the trust deed.—Prussing 
v. Lancaster, Ill., 84 N. E. Rep. 1062. 

103. Public Lands—<Actual Settler.—One who 
makes his home on public lands is an “actual 
settler” thereon, within the statute permitting 
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such settlers to purchase additional school lands, 
though his habitation is such that it can hardly 
be called a house.—Corrigan v. Fitzsimmons, 
Tex., 111 S. W. Rep. 793. 

104. Railroads—Duty of Engineer.—An en- 
gineer is not required to check the speed of his 
train merely because an animal may be near 
the track.—Rio Grande Western Ry. Co. v. 
Boyd, Colo., 96 Pac. Rep. 781. 

105. Injury to Licensees.—Where a rail- 
road company places a car on a side track to 
be unloaded, it is negligence to switch cars 
against the loaded car without a warning to 
persons unloading freight therefrom.—Ekert v. 
Great Northern Ry. Co., Minn., 116 N. W. Rep. 
1024. 

106. Receivers—State Dental Board.—The 
state dextal board refusing to pay a judgment 
against it, held, that a receivership is a proper 
mode to compel the payment.—Stern v. State 
Board of Dental Examiners, Wash., 96 Pac. 
Rep. 693. 

107. Release—Validity.—An employee seeking 
to avoid a settlement of his claim for injuries 
and recover therefor on the ground of certain 
fraud practiced by the employer held not re- 
quired to tender back the consideration received 
on the settlement.—Illinois Cent. R. Co. v. 
Vaughn, Ky., 111 S. W. Rep. 707. 

108. Sales—Delivery.—A consignment of goods 
to the consignor’s own order, to be delivered to 
the buyer only upon his payment of drafts at- 
tached to the bills of lading, held not a perform- 
ance of a contract to deliver to the buyer.— 
Hunter Bros. vy. Stanley, Mo., 111 S. W. Rep. 869. 

109. Specific Performance—Pleadings.—A com- 
plaint for specific performance need not plead 
a tender, where it shows that defendant had 
refused to carry out the terms of the contract, 
and that it would have been useless.—Long v. 
Needham, Mont., 96 Pac. Rep. 731. ‘ 

110. Specific Performance—Time as the Es- 
sence.—Ordinarily, if time is not of the essence 
of a contract to convey, it is sufficient if the 
vendor can give clear title at the date of a 
decree to compel the purchaser to specifically 
perform, though the vendor has no clear title 
when the bill is brought.—Agens v. Koch, N. J., 
70 Atl. Rep. 348. 

111. Statutes—Re-enactmest.—The re-enact- 
ment of a statute without change is, in the ab- 
sence of weighty evidenge to the contrary, an 
adoption of a previous judicial construction.— 
Wyatt v. State Board of Equalization, N. H., 
70 Atl. Rep. 387. 

112. Street Railroads—Excessive Speed.—lIf a 
street railway company, sued for injury caused 
by its car striking a wagon while being run at 
a speed exceeding the speed limit, desired to 
rely on facts justifying the excessive speed, it 
should have pleaded such facts.—Engelker v. 
Seattle Electric Co., Wash., 96 Pac. Rep. 1039. 

113. Taxation—Exemptions.—While the Legis- 
lature may select the subject of taxation, and 
thereby exempt classes of property not named, 
it cannot limit the proportion to be paid by 
particular property.—Wyatt v. State Board of 
Equalization, N. H., 70 Atl. Rep. 387. 

114. Trade-Marks and Trade-Names—Use of 
Inventor’s Name.—A corporation. lawfully using 
machines, the invention of an individual, has 
authority, implied from the purchase of the 
machines from the inventor or his grantees, to 








, Pa., 





use the name of the inventor for the purpose 
of truly and properly describing the machines.— 
Edison y. Mills-Edisonia, N. J., 70 Atl. Rep. 191, 

115. Trial—Taking ‘Question from Jury.— 
When the proof is so weak that a verdict for 
plaintiff would be properly set aside, it is within 
the court’s discretion to instruct the jury not 
to consider the evidence.—Hinckley v. City of 
Danbury, Conn., 70 Atl. Rep. 590. 

116. Trusts—Negligence.—Where through the 
negligence of a trustee his co-trustee is per- 
mitted to convert the trust funds’ to his own 
use, the failure to exercise diligence renders 
him liable for the loss.—In re Adams’ Estate, 
70 Atl. Rep. 436. 

117. Usury—What Constitutes—One P. had 
several contracts with the city, under which 
money was to accrue for work performed, and 
assigned the money due under the contracts; 
the amount paid him being some 10 per cent. 
less than the face value. Held not usurious.— 


Dickson v. City of St. Paul, Minn., 117 N. W. 
Rep. 426. 
118. Venue-—Water and Water Courses.— 


Where, by the construction of a dam in one 
county, water is unlawfully backed on lands 
lying in another county, the venue may be laid 
in either county.—Defiance Fruit Co. v. Fox, 
N. J., 70 Atl. Rep. 460. 

119. Waters and Water Courses—Artesian 
Wells.—Where a city water supply company 
employs the most approved method to secure 
water from an artesian basin, if thereby the 
head of another’s well is so reduced that it 
becomes necessary to put in a ppwer pump, it 
is a burden which he be required to assume.— 
Erickson v. Crookston Waterworks, Power & 
Light Co., Minn., 117 N. W. Rep. 435. 

120. Rights to Percolating Water.—A city 
can appropriate percolating water flowing under 
land owned by it, though to the injury of one 
whose spring the water would otherwise reach. 
—Meeker vy. City of East Orange, N. J., 70 Atl. 
Rep. 360. 

121. Wills—Construction.—Greater latitude is 
allowed in the construction of wills than of 
deeds, and in the former, if not in conflict with 
some rule of law, effect is to be given to the 
testator’s intention, to be determined from all 
the vrovisions %f the instrument.—Webbe v. 
Webbe, Ill., 84 N. E. Rep. 1054. 

122. Transactions Among Devisees.—Neith- 
er by pursuing the statutory method for parti- 
tion, nor by agreement of life tenants. who were 
devisees under a will, can the testamentary 
scheme be set aside as to narties interested in 
the estate who were not parties to the partition 
or the agreement.—Watkins v. Gilmore, Ga., 62 
Ss. E. Rep. 32. 

123. Witnesses—Cross-Examination.—Discre- 
tion to permit questions on cross-examination 
with reference to facts as to which the witness 
was not examined, in chief cannot be exercised 
to convert a non-expert into an expert.—Carr 
v. American Locomotive Co., R. I., 70 Atl. Rep 
196. 








124. Work and Labor—Parent and Child.—The 
relation of father and son prevents the,implica- 
tion of any agreement that the latter should re- 
ceive compensation for his services on the 
father’s farm.—More y. Luther, Mich., 116 N. W. 
Rep. 986. 

125. Services of Broker.—In an action for 
service as a real estate agent in procuring a 
tenant for defendant’s hotel, plaintiff was not 
bound to establish an express contract, but 
could recover on proof of facts raising an im- 
plied promise to pay.—Colloty v. Schuman, N. J., 
70 Atl. Rep. 190. 








